












Clean Earth Fill Draft Comments: 

Pg 1 Section 3.1 Definitions: 

Clean Earth Fill Activity: but not including the storage or disposal of agricultural excavation 
material waste and debris if the excavation material, waste and debris are generated on the 
farm. 

State Code 15.2-2288 states, “the storage or disposal of nonagricultural excavation 
material, waste and debris if the excavation material, waste and debris are not generated 
on the farm.   

Agricultural should be changed to Non-Agricultural. 

 

Fill Activity “….. means either clean earth fill, inert waste fill activity or borrow activity.” 

Borrow Activity is where soil and other related material are removed from the site for 

transportation to another site.   Although the borrowed material may be used for fill that 

would be covered by 5.1.28.   

Borrow Activity is a completely different activity and should be removed from a Clean 

Earth and Inert Waste Fill Ordinance. 

 

 

Short Duration Agricultural Engineering Operations: “ ….. means borrow or fill operation….. or 

Disposal of agricultural excavation material, waste and debris if the excavation material, 

waste and debris are generated on the farm.” 

As stated above and for the same reasons borrow should be deleted and agriculture 
should be changed to non-agricultural. 

 

Section 4.3 Tree Cutting  

b. 1.  Unless otherwise specifically approved to accommodate development no tree within 
15 feet of any perennial stream or water impoundment may be cut. 

State Code charges the Department of Forestry (DOF) with the responsibility of silvicultural 
activity. DOF allows the removal of 50% of the Basel area within 50’ of a perennial stream 



during sylvicultural activities and 100% removal when converting forest land to agricultural 
land. 

The County’s own website states: Agricultural, horticultural, and silvicultural activities are 
generally exempt from the Virginia Erosion and Stormwater Management Program 
(VESMP), and from the riparian buffer requirements in the county’s WPO, which is aligned 
with those state programs, provided that:   

The agricultural or horticultural land use is considered bona fide agricultural or improved 
pasture use as described in Virginia Code § 10.1-1163(B); and 

Silvicultural activities are conducted in compliance with the water quality procedures 
described in the Department of Forestry’s "Virginia's Forestry Best Management Practices 
for Water Quality"  (VDOF BMP Manual).  In order to be in compliance, the VDOF BMP 
Manual requires:   

• Retention of a minimum 50’ riparian buffer where 50% of the canopy or basal 
area may be removed.   

• Retention of riparian buffers wider than 50’ on steep slopes, trout streams, 
and lands adjacent to municipal water supplies; and   

• Specifications for debris in streams, stream crossing design and 
construction, culverts, establishment and maintenance of forest roads, and 
other activities; 

This should follow State Code and mirror the County Web Page. 

 

Albemarle County Farm Bureau opposes 5.1.28 Clean Earth Fill and Inert Waste 
Ordinance as written.  Farm Bureau has worked with County Staff for two years on this 
ordinance and on 17 September 2025 draft regulations were presented to the Board of 
Supervisors. 

The draft that has been presented for review is greatly altered from the work done with 
farm bureau and was presented to the Board. 

 

Section 5.1.28 Clean Earth Fill and Inert Waste Fill Activity 

d. 2. B.  A zoning clearance is required by section 31.5 but the fee ….. will not be charged. 

For two years now Albemarle County Farm Bureau has been working with County Staff on a 
short duration agricultural engineering operation exemption.  It was presented to the Board 

https://dof.virginia.gov/forest-utilization-sustainability/logger-assistance/forestry-best-management-practices-bmps-for-water-quality/
https://dof.virginia.gov/forest-utilization-sustainability/logger-assistance/forestry-best-management-practices-bmps-for-water-quality/


of Supervisors and as late as the end of January 2026 it was still being called an exemption.  
In Feb the two staff members retired and suddenly it now requires a zoning clearance. 

 

Section e.  Summary Table 

This table is confusing and very restrictive, especially for local roads which are the majority 
of the rural county. 

As relayed by staff these restrictions only apply to where the trucks turn off the road onto 
the property where the fill is being placed.  So, 100 trucks or more a day are allowed to 
travel on the roadway but only 15 or 25 are allowed to turn onto the property. 

The County has stated that it is within the authority of the County to regulate the use of 
land (Reference State Code 15.2-2280) The County routinely regulates use of land based 
on frontage on a public street, availability of water and sewer and other conditions that 
facilitate development.  Using road classification is just another way to determine how 
regulations are applied. 

State Code 15.2-2280 actually states, “Any locality may, by ordinance, classify the territory 
under its jurisdiction or any substantial portion thereof into districts of such number, 
shape and size as it may deem best suited to carry out the purposes of this article, and in 
each district it may regulate, restrict, permit, prohibit, and determine the following: 

1. The use of land, buildings, structures and other premises for agricultural, business, 
industrial, residential, flood plain and other specific uses; 

2. The size, height, area, bulk, location, erection, construction, reconstruction, alteration, 
repair, maintenance, razing, or removal of structures; 

3. The areas and dimensions of land, water, and air space to be occupied by buildings, 
structures and uses, and of courts, yards, and other open spaces to be left unoccupied by 
uses and structures, including variations in the sizes of lots based on whether a public or 
community water supply or sewer system is available and used; or 

4. The excavation or mining of soil or other natural resources. 

Nowhere does State Code 15.2-2280 say that the locality has the right to restrict road 
usage by road type.  If the land is zoned as agricultural and is using fill as a part of 
agricultural use it should not be restricted. 

Nor does it allow the locality to discriminate against one group of individuals while 
allowing others to operate without the same restrictions. 

If the project was a permitted use in a Natural Resources Extraction Overlay District, 
Routine Non-Agricultural maintenance activities, was in conjunction with 



development of an approved site plan, an approved subdivision plat, or fill associated 
for site preparation that is associated with a Planned Development consistent with 
section 8.5.5.4 this ordinance would not apply. 

VDOT is responsible for the roads lets leave the use of the roadways up to VDOT.   

 

Section f 2.  Maximum fill slope.   The fill slope may not exceed 3:1 or 33 1/3%. 

This contradicts Albemarle County Ordinance 4.3.3 which states, “Steepness. Cut and fill 

slopes shall not be steeper than a 2:1 (50 percent) slope. If the slope is to be mowed, the 

slope shall be no steeper than a 3:1 (33 percent) slope.” 

These two ordinances need to match. 

 

Section 3 c.  “Any stream buffer area as defined by Chapter 17 of the Code of Albemarle…” 

The use of the word “any” allows staff to pick and choose any buffer they want. 

Albemarle County Buffer Requirements specifically state, “Agricultural, horticultural, and 
silvicultural activities are generally exempt from the Virginia Erosion and Stormwater 
Management Program (VESMP), and from the riparian buffer requirements in the county’s 
WPO, which is aligned with those state programs.” 

Properties in the Albemarle County Conservation Easement Program Deeds after 2018 only 
imposed a 35’ stream buffer if points were awarded for adjoining or containing perennial 
streams and even then, fill is allowed within that buffer as may be reasonably necessary for 

the limited permitted activities set forth in the deed. 

Recently during an onsite inspection of an agricultural activity that involves fill I was 
informed that I had to maintain a 100’ buffer when I countered that I was an agricultural 
activity and exempt I was informed that the word “any” allowed zoning to impose any 

stream buffer they chose.   

Remove the word Any and reword so that it is specific to the activity for which fill is 
being used. 

 

Section 6 Setback to fill activity access.  Fill haul roads and access points must be at least 
50 feet from the property line and 100 feet from dwellings on adjacent property. 



These same requirements are not applicable to dwellings being built nor were they in the 
past.  For example, I have a house that was built in 1986 that was built within 2 feet of my 
Right of Way which has been here since 1886 (100 years prior).    

Existing access points should be grandfathered in, and this new setback should only 
apply to new access points being used exclusively for fill activity.  If this is going to be 
enforced then new dwellings should be required to be at least 100 feet from existing 
driveways, right of ways and access points. 

 

Section 8 a and b. 

a.  Each Fill and borrow activity must be stabilized and seeded within 7 days….. 
b. Stabilization must include but not limited to ….. establishing a permanent 

vegetation ground cover. 

Seeding within 7 days is possible but establishing a permanent vegetation ground cover is 
not. 

Remove establishing a permanent vegetation ground cover from stabilization. 

Remove borrow activity. 

 

Section 10 Entrance onto public road 

No fill may occur until the Virginia Department of Transportation has approved the entrance 
onto the highway. 

How can the County direct the State to do an inspection?  They do not have the manpower 
nor the time.  Most entrance ways have already been approved for many years. 

The County has stated, “The ordinance does not require VDOT to approve the entrance, The 
language of the ordinance states “No fill activity may occur until the Department of 
Transportation has approved the entrance on the highway.”  If the entrance is not approved 
the fill activity is not approved.” 

VDOT has stated, Any changes in land use requires VDOT review of an entrance, including 
existing entrances, to ensure the entrance is appropriate for the change in use. 

So, if an entrance is already approved for agricultural use and fill is being imported for 
agricultural use it doesn’t require a VDOT review because there is no change in land use.  



Remove this requirement or change it to exempt existing entrances unless there is a 
change in land use. 

 

14. Summary table.  All fill activity must comply with the provisions of the summary table. 

The County has stated that it is within the authority of the County to regulate the use of 
land (Reference State Code 15.2-2280) The County routinely regulates use of land based 
on frontage on a public street, availability of water and sewer and other conditions that 
facilitate development.  Using road classification is just another way to determine how 
regulations are applied. 

State Code 15.2-2280 actually states, “Any locality may, by ordinance, classify the territory 
under its jurisdiction or any substantial portion thereof into districts of such number, 
shape and size as it may deem best suited to carry out the purposes of this article, and in 
each district it may regulate, restrict, permit, prohibit, and determine the following: 

1. The use of land, buildings, structures and other premises for agricultural, business, 
industrial, residential, flood plain and other specific uses; 

2. The size, height, area, bulk, location, erection, construction, reconstruction, alteration, 
repair, maintenance, razing, or removal of structures; 

3. The areas and dimensions of land, water, and air space to be occupied by buildings, 
structures and uses, and of courts, yards, and other open spaces to be left unoccupied by 
uses and structures, including variations in the sizes of lots based on whether a public or 
community water supply or sewer system is available and used; or 

4. The excavation or mining of soil or other natural resources. 

Nowhere does State Code 15.2-2280 say that the locality has the right to restrict road 
usage by road type.  If the land is zoned as agricultural and is using fill as a part of an 
agricultural use it should not be restricted. 

Nor does it allow the locality to discriminate against one group of individuals while 
allowing others to operate without the same restrictions. 

If the project was a permitted use in a Natural Resources Extraction Overlay District, 
Routine Non Agricultural maintenance activities, was in conjunction with 
development of an approved site plan, an approved subdivision plat, or fill associated 
for site preparation that is associated with a Planned Development consistent with 
section 8.5.5.4 this ordinance would not apply. 

Remove the summary table, it is too confusing, and too restrictive.  These are State 
Roads and should be controlled by the Department of Transportation. 



 

g.  Area of fill activity.  Any Fill Activity with an aggregate area greater than 2500 square feet 
requires a plan or a narrative…. 

Certain Activities are exempt from the WPO and do not require a plan or narrative by State 
Code State Code 9VAC25-875-90.   

 

h.  Area of fill over 10000 sq ft Even if it is a listed exemption in County Code 17-301 any fill 

activity with an aggregate area greater than 10,000 square feet requires compliance with 

the erosion and sediment control regulations of Chapter 17 of the County Code. 

The exemptions listed in Chapter 17 are mandated by State Code 9VAC25-875-90 and the 

County does not have the authority to supersede State Code.   

 

Section j.  Variation of exception.  The Board of Supervisors may approve a variation or 

exception from any requirement of this section other than those listed by special use permit in 

the summary table in section e. 

The Board should be able to approve a variation or exception from any requirement of this 

section. 

 

Section 31.5 a.  When required.  A zoning clearance is required in the following circumstances: 

1.  New Use.  Prior to ……… or prior to commencing a clean earth fill or inert waste fill 

activity even if involving an agricultural engineering operation.  An Agricultural use that 

is not associated with a fill activity does not require a zoning clearance unless one is 

required by Section 5.1.28. 

 

Reword by removing “unless one is required by Section 5.1.28”.  It has already been stated 

that clean earth fill or inert waste fill including an agricultural engineer operation require 

a zoning clearance. 

 

 


